
 

 

MCP Regulatory Reform Discussion on Activity & Use Limitations (AULs) 

February 9, 2012 

Welcome and Introductions 

Meeting addresses one of the two areas of MCP reg reform under the Commissioner’s 

proposed plan (the other being permits/tier classification/Numerical Ranking System) 

The original purpose of the reg reform initiatives is to streamline regulations in a way that 

allows the Department to apply its resources more efficiently.  DEP’s proposals for AUL 

streamlining are intended to address this goal; simplified AUL requirements should result in 

fewer DEP’s resources required to perform audits and to follow up on compliance issues. 

While goal is focused on DEP resources, AUL simplification should benefit the PRPs as well; DEP 

also welcomes suggestions related to AULs that aren’t strictly directed at resource savings. 

DEP also hopes as part of this effort to make AUL information more accessible to the general 

public via online tools – e.g., map that indicates location of AUL can provide an abstract of 

consistent and inconsistent site uses. 

_________________________________ 

DEP’s Proposals 

(1)  Eliminate AUL Opinion 

Proposal:  The AUL Opinion is attached as Exhibit C to AUL, and contains redundant information 

to what is already in Form 1075.  A new set of brackets could be added to Form 1075 where 

information about the site history, response actions and reason for the AUL could be inserted.  

The AUL requirements would be amended to indicate that this information is required in Form 

1075.   By eliminating the AUL Opinion, we would also eliminate need for the transmittal form 

BWSC 113A; any necessary info in 113A could migrate to BWSC 113. 

Discussion:  General agreement on proposal.  However, there was concern about eliminating 

information that is helpful when subsequently revising or amending AULs, particularly with 

complicated sites.  The Opinion is often restates information that appears in the RAO, e.g., site 

history, remedy, contaminants at the site.  It was suggested that the AUL could reference 

additional information in the RAO; this is tricky because the AUL filing precedes the RAO; it was 

thought that the future RAO could still be referenced.   

Separate AUL Opinion could remain optional for complex situations, since party is free to 

include additional exhibits to the AUL. 



 

 

We could agree upon a limited set of information that should be included on Form 1075. 

Resolution:  There is enough to put a proposal together in a public hearing draft for 

comment/response.  The amendment would include a limited set of information that should be 

included on Form 1075 to replace the additional content provided by the AUL Opinion. 

_________________________________ 

(2)  Provide Documentation that Confirms that the AUL is incorporated into future deeds. 

Proposal:  The requirement to incorporate the AUL in future instruments of transfer is the 2nd 

most common audit violations for AULs.  It is critical that this reference be in a deed so future 

purchasers are aware of the AUL. 

Discussion:  There were several comments that this proposal was primarily a real estate issue, 

not an AUL issue; perhaps the MCP is not the vehicle to fix the problem.  It was noted that the 

Notice will show up in a title search; if they are buying property without title searches that is 

another problem.  There was a comment that AULs don’t always show up in title exam. 

DEP noted that this is a requirement in the MCP and also required in the AUL (Form 1075).   

Other questions:  How are attorneys supposed to know about this?  Whose obligation is it two 

owners down the road?   

Suggestions: 

DEP could do outreach to the real estate community – e.g., REBA, Mass Conveyancers 

Association.  Real estate professionals are generally not familiar with 21E requirements.  

Perhaps a fact sheet or other document so these groups are aware of the requirements would 

improve compliance.   

Requirement could be more prominent – either a separate, recorded document, or it could 

appear earlier in the AUL document and perhaps in large, bold font.   

Discussion:  Two issues were identified with noncompliance with this requirement – (1) the 

requirement isn’t visible enough, and (2) the amount of time spent during an audit to 

determine if requirement met and to track down current owner.  DEP proposed that when a 

property is transferred, a copy of the new deed be sent to DEP.  This would provide DEP with 

proof that the AUL was referenced, and would provide information about the current owner. 

Comment that the requirement to submit documentation should be limited to deeds and not 

leases, mortgages.   DEP confirmed that the focus is on incorporation into deeds. 



 

 

_________________________________ 

 

(3)  Create an Online form to update current owner information 

Proposal:  Create a voluntary eDEP form to provide updated owner contact information.  A 

quarter of the ownership information at AUL sites was recently updated, based on information 

DEP learned when sending “AUL Compliance letters”  to all owners of properties where AUL 

have been implemented.  Such a form could be expanded for other uses as well, not just AUL 

sites.   

There seemed to be agreement that such a form would be useful; this is an online form, not a 

regulatory proposal/requirement. 

_________________________________ 

(4)  Eliminate Exhibit A – legal description of property boundary (which is found in the deed 

already) 

Proposal:  Eliminate Exhibit A, the legal description of property boundary.  The deed already 

includes the legal description, so information is already available/on record.  Exhibit A1 for 

situations where only a portion of property is subject to the AUL will still be required. 

Discussion:  Comments that some deeds are inadequate or inaccurate, so Exhibit A should be 

included with AUL.  Many deeds are old, cobbled together, and based on benchmarks such as 

stone walls, so a new survey plan must be recorded.   

It was noted that there are different needs when the entire parcel vs. a portion of the parcel is 

subject to the AUL.  For an AUL on the entire parcel, an in informal property description will 

suffice.  However, when surveying a portion of the property, the property boundaries must be 

more precise.  Also noted was the need to survey to make sure that a partial AUL is actually on 

the property. 

The question at the end of the discussion was, recognizing the issue of out of date legal 

descriptions as a separate issue, is there a need to attach it as a separate exhibit to the AUL.  

DEP asked that participants think about this question and flag any additional 

issues/considerations. 

_________________________________ 

 



 

 

(5)  Involve Real Estate professionals in the design of the forms because it may improve 

compliance  

AULs should be similar to other real estate documents.  Item was not discussed, but DEP is 

seeking input on whether the Notice form meets this goal, and welcomes any suggestions on 

whether/how to engage conveyancing professionals is review of the forms. 

_________________________________ 

(6)  Create standardized descriptions for consistent and inconsistent uses and obligations  

Proposal:  Develop standardized descriptions of common consistent and inconsistent uses and 

obligations, while maintaining an “other” option.  While this may be useful both in guidance 

and in regulation, it is unlikely that there is enough time to develop this language within the 

regulatory reform timeframe.  This idea was tabled for a later time.    

_________________________________ 

(7)  Amendment Form Revisions 

Issues:  Amendment form doesn’t address all possible amendments to the AUL.  Also, 

Amendment only includes the information that is being changed, so it requires working 

between the 2 documents (original AUL and Amendment) to understand the amended AUL 

terms. 

There was general agreement to include all information on Amendment form.  Need to 

highlight what is changing to make it easy to understand. 

_________________________________ 

(8)  30 day notice to record interest holders 

Issue:  Time was shortened in a previous MCP amendment from 45 to 30 days; 30 days is 

considered sufficient to allow the record interest holder to receive and understand the notice.  

However, because DEP continues to receive comments that timeframe presents difficulties for 

property transactions, the agency is interested in hearing examples of the problems 

encountered. 

Discussion:  Several comments were noted.   

It is possible to have the 30 days waived, but typically the notice is sent to interest holders and 

the 30 days runs with no response/never hear from them.   



 

 

Sometimes a record interest is not identified initially; when identified down the road, it results 

in the 30 day clock restarting/delay a closing. 

Sometimes the language in the AUL is complicated, and it takes a while to review.  Some people 

have never seen an AUL before, and it takes time to figure out what the implications are. 

Public utility representative indicated her company currently uses the full timeframe to review 

the notice. 

Suggestion to include interest holders on the online form for current owner.  You would have 

the copies of the letters sent to the interest holders.  

Resolution:  DEP does not foresee proposing a change to the timeframe at this time. 

_________________________________ 

(9)  Emergency work in utility easement  

This issue came up during above discussion regarding 30 day notices to interest holders.  

Utilities are concerned about AULs that require a health and safety plan for emergency utility 

work because emergency utility work should be considered a current use.  Also, emergency 

work should be allowed to proceed without a Health & Safety plan since the cleanup should be 

protective of emergency utility work.   

Others believed that it is appropriate to list emergency utility work as a consistent activity – it’s 

no different than other consistent uses. 

There is confusion over how to manage requirements for health and safety plans for excavation 

vs. emergency excavation.  Utility worker risk assessments usually assume 1 day of work, it 

should be made clear in the emergency allowances in the AUL.   

This issue can also be clarified in Guidance. 

_________________________________ 

New Issues/Suggestions 

(10)  Signatory Authority is number one audit issue 

Can proof of signatory authority be rolled into form? 

Proof of signatory authority is already required by the MCP to be attached as an Exhibit to the 

AUL.   



 

 

It was noted that there is inconsistency between Registries about what they require.  

Registered land is a particular problem.  DEP requested more details about these issues.  

Educating parties about requirements would be helpful.  Any changes to procedure can be 

reflected in Guidance. 

(11)  Changes in barriers 

There is a published Q&A stating that an AUL amendment is required when changes are made 

to barriers (i.e., pavement and buildings) – property being redeveloped, but exposures do not 

change.  Comment that the AUL can be drafted to allow for changes in barriers that remain 

protective.   

Site plan ought to be sufficient, one shouldn’t need to submit a surveyed plan.  But this has 

been raised as an audit issue by DEP.  If the performance standard is that you can’t have direct 

contact with soil anywhere then it shouldn’t matter where buildings are – survey shouldn’t be 

required if barrier is maintained.   

Having metes and bounds should only be required when there is an AUL on one portion of the 

site. 

Current draft guidance requires metes and bounds descriptions when barriers are different, but 

also restrictions are different.  Different barriers/same requirements would only require a 

sketch plan.   

This issue will be discussed as part of the Guidance update. 

(12)  Education 

Again, it was noted that educating  real estate professionals about the purpose and 

requirements of AULs would be helpful.  Few AULs are filed relative to other registry 

documents, so registry personnel often don’t know what they are.  In addition to REBA, Mass 

Conveyancers Association, NAIOP, and title examiners are some groups to consider for AUL 

outreach.  Many have regular meetings where info session could be conducted.  Publish a “Top 

10” fact sheet on AULs for this audience. 


