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The proposal described below outlines possible changes to the MCP that are being considered. This is a 

“strawman” proposal, intended to stimulate discussion and generate creative ideas. The proposal is not 

a commitment to any specific concept. MassDEP is currently developing draft regulations loosely based 

on the concepts described below. Any comments – the earlier the better – are welcome.  Please post 

them to the MassDEP Reg Reform blog (www.MCPRegReform.wordpress.com) or email to 

Paul.Locke@state.ma.us.  There will be a formal public comment period where additional comments will 

be solicited.  

 

Statutory/Regulatory Context: 

 

 Chapter 21E talks about Permanent and Temporary Solutions primarily as actions or activities, 

rather than remediation endpoints. The clear statutory remediation endpoint is “no significant 

risk” and cleanup-to-background-where-feasible.  

 Response Action Outcomes (RAOs) are regulatory constructs – they are not in c.21E. 

 The statute (c.21E, s.3A(g)) defines ” Permanent Solution” broadly, and when read together with 

c. 21E, s. 6 which refers to a permanent solution that may have an activity and use limitations, 

c.21E can be read to create the concept of the “conditional” permanent solution.  

 

RECOMMENDATIONS: 

 

 Consistent with how c. 21E presents the concepts, clearly group the MCP endpoints into two 

broad categories: Permanent Solutions and Temporary Solutions. 

 

 Clearly distinguish between Temporary Solutions and Permanent Solutions, and then separate 

out Permanent Solutions that have no ongoing obligations or conditions (i.e., “with no 

conditions”) and those Permanent Solutions with Conditions (e.g., AULs). These categories 

REPLACE the current Response Action Outcomes.  

 

 Clearly distinguish between: 

  “Exposure Pathway Elimination Measures” that act to eliminate/mitigate receptor 
exposures to achieve levels that pose No Significant Risk. These Measures may be active 
(e.g., SSDS) or passive (e.g., pavement as cap).  

 “Remedial Systems” (e.g., pump & treat) that act to remove source material or remove 
OHM from an environmental medium; eliminate hot spot or UCL exceedances, etc…   
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 MassDEP would need to clarify which is which – the former would be considered as part 
of a Permanent Solution with Conditions, the latter is still working towards a Permanent 
Solution, but is not there yet. 

 

 Operation of an active Exposure Pathway Elimination Measure would require a permit – 

regardless of whether the system is being operated as an as part of a Permanent Solution with 

Conditions or a Temporary Solution.  

 

 PERMANENT SOLUTIONS  

 
A site has achieved a Permanent Solutions (or a Permanent Solution exists) if… 

 The Source of contamination has been eliminated or controlled; and  

 Site conditions are at background; or, where background is not feasible (or where it is 
not required to consider background feasibility)… 

 Site conditions pose No Significant Risk for any reasonably foreseeable use for any 
foreseeable period of time. The “foreseeable” terms would be revised to provide more 
direction/clarity/flexibility. 

 
There would be two categories of Permanent Solution: those with no conditions, and those with 
ongoing conditions. 
 

 Permanent Solution with No Conditions 
 Sites that are at background levels (former A-1 RAOs); 
 Sites that are at No Significant Risk levels -- either NSR exists (A-2) or has been 

achieved (B-1). 
 

 Permanent Solutions with Conditions 
 Site closures that have conditions, and the documentation of the Permanent 

Solution with Conditions would be considered by MassDEP to be sufficient to 
convey any concerns to future parties (i.e., enough of a “red flag”) 
No AUL or permit would be required for such sites.  
EXAMPLE 1:  Sites that are at NSR levels but groundwater concentrations exceed 
GW-2 levels and the site is NOT GW-2 due solely to the absence of an occupied 
building on the site. (Vapor Intrusion is a potential concern for any future 
building).    
EXAMPLE 2:  Residential sites that have met unrestricted use, risk-based levels 
but where there may be potential concern for future non-commercial 
gardening, indicating a need for Best Management Practices (BMPs).   
There is currently not an RAO category that corresponds to this Permanent 
Solution with Conditions. 

 Sites that are at NSR levels but rely upon limitations in land use (e.g., “no 
residential use”) to achieve the Permanent Solution with Conditions. This 
corresponds to current Class B-2/A-3 RAOs. 

 Sites that are at NSR levels but rely upon passive Exposure Pathway Elimination 
Measures to maintain NSR. Such sites require AULs. This corresponds to current 
Class A-3 RAOs. 



 

 

 Sites that are at NSR levels but rely upon passive Engineered Barriers (or depth-
to-contamination) to maintain NSR despite exceedances of UCLs. Such sites 
require AULs. This corresponds to current Class B-3/A-4 RAOs. 

 Sites that are at NSR levels but rely upon active Exposure Pathway Elimination 
Measures to maintain NSR. Such sites could require AULs and permits. 
[Question: Should the permit be a component of an AUL to better ensure 
ongoing notice and obligation?]  There is currently not a RAO category that 
corresponds to this Permanent Solution with Conditions 

 

  

No Permit Required 

 

Permit Required 

No AUL Required 

Permanent Solution – No Conditions: - - 

Background, or 

- NSR for residential use with 

no mitigation system needed 

Permanent Solutions with Conditions 

 - >GW-2 in absence of occupied 
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- QUESTION: other conditions? 

**  NA  ** 

AUL Required 

Permanent Solutions with Conditions 

 NSR depends on land use 

restriction; and/or 

 Passive Exposure Pathway 

Elimination Measure is needed  

Permanent Solutions with Conditions 

 

Active Exposure Pathway Elimination 

Measure is needed  

 

 

 TEMPORARY SOLUTIONS 

 A site has achieved a Temporary Solution (or a Temporary Solution exists) if… 
 A site has completed a feasibility evaluation of potential remedial options; and 
 Site conditions pose No Substantial Hazard for current site use for several years 

 Current site use  is any activity consistent with the current use of the 
property; and 

 “Several years” means the next five years or as long as any Remedial 
System is functioning properly. 

 Temporary Solutions includes sites where: 
 A Permanent Solution is not feasible (current C-1); and 
 A Permanent Solution is feasible but has not yet been achieved (including 

current C-2 and ROS). 

 

 Permits 
Permits shall be required for Active Exposure Pathway Elimination Measures when/if they 
are required to achieve and maintain a level of No Significant Risk at a site. The permit will 
be for operating the system.  



 

 

o Compliance with permit conditions is subject to audit as long as the permit is 
required to maintain a condition of No Significant Risk. 

o Noncompliance with permit conditions invalidates Permanent Solution.  
o The permit can be renewed every [specify time] years.  
o Failure to renew a permit automatically invalidates the Permanent Solution 

(unless otherwise demonstrated NSR exists w/o system).  
o Permit conditions shall include, but not be limited to: 

 Financial Assurance Mechanism is required.    
 Remote sensing is required to provide an alert when/if the system 

goes down 
 Battery-power back-up 

o Permits can be transferred.  
o Fees will be applicable.  
 

 

 Current Relevant c.21E and MCP Definitions: 
“Active Remedial System” is not defined in c.21E, but in the MCP it means a remedial action that 

relies upon the continual or periodic use of an on-site or in-situ mechanical or electro-

mechanical device. 

"Any foreseeable period of time" is not defined in c.21E, but in the MCP (310 CMR 40.1005) it 

means the period of time during which the conditions for achieving and maintaining a 

level of No Significant Risk upon which a Class A or Class B RAO is based will remain in 

effect. Any foreseeable period of time:  

(a) for Class A-1, A-2 or B-1 RAOs shall be an unlimited period of time; 

(b) for Class B-2 and B-3 RAOs shall be that period of time that Activity and Use 

Limitations will remain in effect; and  

(c) for Class A-3 and A-4 RAOs shall be that period of time that Activity and Use 

Limitations will remain in effect or the design life of any remedial systems 

necessary to maintain a condition of No Significant Risk, whichever is shorter. 

"Permanent Solution'' (defined in c.21E) shall mean a measure or combination of measures that, 

at a minimum, shall ensure the attainment of "no significant risk.'' For purposes of this 

chapter, "no significant risk'' shall mean a level of control of each identified substance of 

concern at a site or in the surrounding environment such that no such substance of 

concern shall present a significant risk of damage to health, safety, public welfare, or the 

environment during any foreseeable period of time. In determining whether a 

permanent solution will achieve a level of no significant risk, the department shall 

consider existing public health or environmental standards where applicable or suitably 

analogous, and any current or reasonably foreseeable uses of the site and the 

surrounding environment that may be affected by the oil or hazardous materials at the 

site or in the surrounding environment. 

If appropriate, permanent solutions may be implemented on portions of a site. Where 

feasible, a permanent solution shall include a measure or measures designed to reduce 



 

 

to the extent possible the level of oil or hazardous materials in the environment to the 

level that would exist in the absence of the site of concern. 

“Remedy operation status” (defined in c.21E), a response action that has eliminated a condition 

of any substantial hazard to public health, safety, welfare or the environment and relies 

upon active operation and maintenance for the purpose of achieving a permanent 

solution. 

“Response Action Outcome” is not defined in c.21E 

“Temporary Solutions” (defined in c.21E) shall eliminate any substantial hazard to health, safety, 

public welfare, or the environment which is presented by the site or by any oil or 

hazardous materials at or from the site in the environment, and may include, but not be 

limited to, containment or removal of oil or hazardous materials, relocation, or the 

provision of alternative water supplies.  


