
 

 

April 4, 2012 

 

Benjamin J. Ericson, Assistant Commissioner 

Bureau of Waste Site Cleanup 

Massachusetts Department of Environmental Protection 

One Winter Street 

Boston, MA  02108 

 

RE:  Comments on BWSC’s Regulatory Reform Proposals 

 

Dear Mr. Ericson: 

The LSP Association (LSPA), which represents Licensed Site Professionals and scientists, attorneys, and 

other stakeholders involved in oil and hazardous materials sites complying with the Massachusetts 

Contingency Plan (MCP, 310 CMR 40.0000), commends the Bureau of Waste Site Cleanup (BWSC) on its 

recent proposals to modify and streamline the MCP in ways that reduce both the demands on BWSC’s 

staff and resources, and the impediments that hinder regulatory compliance by the regulated 

community.  To contribute to this effort and in response to the Bureau’s request for immediate input on 

its proposals, the LSPA provides the following comments. 

Adoption of US EPA’s New Toxicity Values for Perchloroethylene (PCE, aka Tetrachloroethylene) 

The LSPA supports adoption of the US EPA’s IRIS carcinogenic toxicity value for PCE for inhalation 

exposure (US EPA’s TV) in lieu of the value currently in use for MCP purposes (i.e., the information in the 

MassDEP September 2008 Revised Cancer Unit Risk for Tetrachloroethylene (MassDEP TV)).  This is 

based on the following factors:  

 US EPA’s IRIS database is generally regarded as the primary source of toxicity values for the 

evaluation of risks at federal and state hazardous waste sites.   

 US EPA’s TV is based on more up-to-date scientific information and a more robust toxicological 

data set than the current MassDEP TV. 



 The application of the US EPA’s TV should be considered sufficiently protective in calculating 

risks to human health for MCP sites, without adding increased investigation/remediation 

burdens. 

 The existence of two separate TVs could result in conflicting evaluations of risk at MCP sites, 

leading to greater uncertainty in both the regulated community and the real estate community.  

 

The LSPA understands that in addition to the PCE carcinogenic inhalation TV provided in IRIS, the US EPA 

has also added a non-carcinogenic inhalation TV for PCE, in addition to both carcinogenic and non-

carcinogenic TVs for oral exposure.  The LSPA supports the adoption of these other IRIS PCE TVs as well.   

In addition to the specific reform for PCE discussed above, the LSPA generally supports updating the 

MCP standards to be consistent with the current federal IRIS standards.  This will promote consistency 

and reduce the potential for alternative evaluations of risk. 

Streamlining the AUL Process 

The LSPA supports the BWSC’s proposed revision to the requirements for AULs, including the following 

items: 

 Eliminate the LSP Opinion (Exhibit C) from the AUL package, coupled with up-front guidance on 

specific additional information that should be provided in Form 1075 about the reasons for 

implementing the AUL. 

 Eliminate the need for Exhibit A (legal description of property). 

 Add specific instructions in the introductory section of the AUL form emphasizing that the AUL 

must be incorporated into future deeds/easements/mortgages/leases, etc. 

 Revise the Amendment to AUL form (1082B) and process to make it easier to do simple steps 

(like adding an RTN or correcting an exhibit) and to require that it restate ALL consistent and 

inconsistent site uses (rather than just the amended ones), so that the amendment is a stand-

alone document which will be easier to understand. 

 Establish a process through which MassDEP would receive documentation of incorporation of 

the AUL into deeds, etc. 

 Create a web abstract of AUL information (from the transmittal form) so as to improve public 

accessibility to this information. 

 Create an on-line voluntary form through which MassDEP could receive updates on current 

owner information. 

While the LSPA understands the BWSC’s concern that AULs are not always incorporated properly in 

subsequent deeds and other legal documents, we also caution against imposing additional remedies in 

the MCP that, by default, would appear to be the responsibility of LSPs when they are of a legal nature 

and more suited for attorneys.  This type of issue requires the education and understanding of the real 

estate and legal communities, and the remedy is beyond the skills (typically) and the control of the LSP.  

Revisions to Tier Classification/NRS/Permits Process 



Again, the LSPA conceptually supports implementation of the following BWSC proposals because they 

will serve to streamline the Tier Classification/NRS process: 

 Replace the multi-page NRS scoresheet with a simpler “Tier Classification Criteria Form” (or 

some similar name), which would require the input of only those key parameters that would 

best characterize the relative risk of the site.   

 Simplify the Tier Classification transmittal form which will save time for both MassDEP reviewers 

and the regulated community. 

 Eliminate the general subdivisions of Tier I (I-A, I-B, I-C), while still maintaining a separate 

designation for sites in default (i.e., the Tier I-D equivalent). 

 Eliminate Tier I permits entirely. 

 Extend the deadline for submittal of a Phase II to three years from Tier Classification. 

 Incorporate Conceptual Site Model requirements into the Tier Classification step. 

 In the spirit of ‘thinking outside the box,’ as BWSC has done so well with respect to site closure 

terminology (as discussed below), the LSPA suggests that thought also be given to doing away with the 

“Tier” terminology altogether.  Since classification of sites as “Tier I” would no longer imply or 

automatically require a heightened level of BWSC attention or scrutiny, or even a permit, a bright-line 

cut-off between two different site categories may be unnecessary.   

To the extent that changes are proposed in the MCP provisions dealing with Phase reports, the LSPA 

suggests that this be expanded to include clarification of the Phase III/IV provisions, particularly with 

respect to approaches to evaluating, selecting, and implementing remedial alternatives in the Phase III 

and Phase IV reports, It is our understanding that there have been internal discussions within BWSC 

concerning improving the Phase III/IV provisions, and the LSPA agrees that clarification of this section of 

the MCP would be helpful, but specific proposals have not been forthcoming.  These would seem a 

logical part of regulatory reform.  

LNAPL Proposals    

In 2005, the LSPA Technical Practices Committee published a “white paper” entitled “LNAPL and the 

Massachusetts Contingency Plan -Part I.”  In its conclusion, the paper recommended a review of the 

MCP regulatory provisions concerning the Upper Concentration Limit (UCL) risk standard for LNAPL, in 

addition to use of a “multiphase flow model” that recognized that magnitude and distribution of LNAPL 

in the subsurface differed significantly from the earlier “tank and pancake” model.  It also recommended 

that LNAPL should be characterized primarily as a soil contaminant as opposed to being considered a 

“separate” phase contaminant as measured by a thickness in groundwater.   

 

In 2008, the LSPA Technical Practices Committee issued a second paper entitled “LNAPL and the 

Massachusetts Contingency Plan -Part II.”  This paper included recommendations for changes to 

regulations, technical practice standards, and risk characterization.  Many of the recommendations in 

the “white paper” Part II correspond to those presented by Mr. Ken Marra during his presentation at the 



March 22, 2012 BWSC Program Advisory Committee Meeting.  The LSPA supports inclusion of the 

following overlapping points: 

 Eliminate the requirement that ½” of LNAPL as a measurable, continuous, thickness, in and of 

itself, be representative of a UCL condition.  Existing concentration-based UCLs for LNAPL 

constituents are believed to be sufficient in determining the presence of a UCL condition relative 

to LNAPL. 

 Modify the LNAPL definition in 40.0006 relative to the use of the word “continuous.”  The “white 

paper” discusses how LNAPL may be discontinuous within soil pore spaces, and while it may be 

present in soil it may not be detectable in a groundwater monitoring well.  The LSPA supports the 

characterization and definition of LNAPL as primarily a soil contaminant.  

 Revise the source control provisions to address a range of source issues (including LNAPL and 

vapor intrusion), in addition to distinguishing between original sources of contamination (such as 

tanks and piping) and secondary sources of contamination (i.e. residual LNAPL in soil).  The LSPA 

supports incorporation of source control as a criterion for closure of sites involving LNAPL, 

however, developing an accurate definition and appropriate understanding of “source” for this 

purpose is critical.  

We refer you to the LSPA’s two “white papers” for more detailed information.  The LSPA continues its 

commitment to working with the BWSC to develop a final resolution for the proposed LNAPL reforms.   

 MCP Closure Terminology Proposal  

As noted above, the LSPA commends the BWSC’s efforts to look at the MCP with new eyes in an attempt 

to streamline the framework of regulatory compliance.   We fully support the Bureau’s logic for 

eliminating the RAO terminology since this nomenclature is essentially synonymous with 

“Temporary/Permanent Solution.”  We also support, as part of this proposal, the option to achieve a 

Permanent Solution at vapor intrusion sites for which a condition of No Significant Risk is demonstrated 

through active operation of a sub-slab depressurization system (SSDS). 

From the public’s point of view, the term “Permanent Solution” more intuitively means “final and 

closed” than “Class A or B RAO,” and eliminates the confusion of the Class C RAO (i.e., a Temporary 

Solution), which is not a Permanent Solution under the MCP despite being an “RAO.”  In cases where the 

Permanent Solution includes “Conditions,” it would be apparent that further inquiry relative to what 

constitutes these conditions is appropriate, and would make tools such as AULs more functional and 

effective by giving them greater visibility as “conditions” rather than being subsumed into a category of 

RAO.   

The LSPA prepared the comments above in an expedited fashion to meet BWSC’s request for input prior 

to the preparation of a public comment draft of the Regulatory Reform package.  Accordingly, they are 

not as detailed as might have been possible with more time and discussion through the LSPA 

committees.  However, the LSPA appreciates the opportunity to provide early input, and welcomes any 



opportunity to work with BWSC to flesh out the proposals above, both before (if possible) and after the 

release of the public comment draft. 

Sincerely, 

 

Suzanne Courtemanche, LSP, CHMM    Wendy Rundle 

President, LSP Association     Executive Director, LSP Association 

                    

 

Cc:  Liz Callahan, Acting Director, Division of Policy and Program Development, BWSC 

Paul W. Locke, Director, Division of Response and Remediation, BWSC 

 

  

 

 

http://www.mass.gov/dep/about/organization/ppd.htm
http://www.mass.gov/dep/about/organization/rrhp.htm

